
The News and Intelligence You Need on Luxury

COLUMNS

Obama over time rule affects adver tisingObama over time rule affects adver tising
agencies and media companiesagencies and media companies
June 1, 2016

Andrew B. Lus tigman

 
By Andrew B. Lustigman and Aliza F. Herzberg

On May 18, President Obama announced the Department of Labor's final rule updating federal overtime regulations
and significantly increasing the number of employees eligible for overtime pay.

The final rule, effective Dec. 1, doubles the minimum salary employees must make before they can be classified as
exempt under the Fair Labor Standards Act from receiving overtime pay for working more than 40 hours in a week
from $23,660 to $47,476 a year.

As a result, many more employees employed in typically positions not subject to overtime requirements may be
covered by the rule.

Pay daze
The final rule increases the standard salary level to be exempt from overtime pay to $913 per week, or $47,476
annually. It also increases the total annual compensation requirement for highly compensated employees from
$100,000 to $134,004.

Additionally, the final rule allows employers to use nondiscretionary bonuses and incentive payments, such as
commissions to satisfy up to 10 percent of the new standard salary level.

The salary level will increase every three years to maintain the level at the 40th percentile of full-time salaried
workers in the lowest-wage Census region.
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To be considered exempt from overtime under the act, employees must also pass a white-collar duties test
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demonstrating that they primarily perform executive, administrative or professional tasks, as set forth in the act.

All employers, and particularly those in the media and advertising industries, given the long hours typically
associated working in these industries, will be faced with making decisions about how they pay and monitor the
time worked of their employees.

Employers must now closely examine their payment practices and determine whether to pay certain employees
more, or prohibit those employees form working in excess of 40 hours a week.

One way employers in the media and advertising industries can comply with the new rule is to keep certain
employees exempt from the overtime requirements by increasing their base salary and reducing their bonus
potential.

All employers should take the time before the final rule becomes effective to conduct an audit of their workforce
and identify any exempt positions in which employees earn less than $50,000.

Then, employers should decide which, if any of those employees should have their salaries increased above the
new salary level.

Clock watcher
For employees who may be reclassified as non-exempt under the final rule, employers should determine what tasks
those employees perform on a weekly basis, how many hours they usually work, what job duties can be redistributed
or eliminated and whether an entire function can be outsourced.

Once converting employees to hourly pay, employers should restrict or limit overtime work to prevent their costs
from rising.

Importantly, employers must now be sure to monitor, record and preserve records of the newly reclassified
employees' hours worked.

The final rule will lead to significant challenges for employers, particularly those of middle-level manager
positions, who are used to being exempt and are not accustomed to recording their hours worked each day.

Those employees may experience decreased morale should they be asked to punch a time clock. They may even
feel as if they have been demoted, leading to increased turnover.

Further, upper-level managers and supervisors may have to take on increased duties to keep costs down if they want
to restrict the overtime worked by their newly classified non-exempt subordinates.

EMPLOYERS MAY be tempted to outsource work to independent contractors to avoid the pitfalls of the final rule.

In addition to the lower morale that this may cause amongst current employees, additional problems may arise for
employers if those workers are not properly classified under federal tax laws, leading to increased scrutiny from
both the Department of Labor and the Internal Revenue Service.

Andrew B. Lustigman and Aliza F. Herzberg are partners at law firm Olshan Frome Wolosky LLP, New York. Reach
Mr. Lustigman at alustigman@olshanlaw.com and Ms. Herzberg at aherzberg@olshanlaw.com.
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