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By A LUXURY DAILY COLUMNIST

Italian fashion brand Valentino June 21 sued its landlord in the New York Supreme Court to cancel its Fifth Avenue
flagship store lease.

Valentino cites the COVID-19 crisis, New York State's forced shutdown of non-essential businesses for several
months, and the general economic downturn resulting from the crisis. Valentino claims that its Fifth Avenue
location is no longer suitable for a luxury store.

Do Valentino's legal theories have merit? What will Valentino have to show to get out of its  lease? And what does the
suit say about other luxury goods outlets in New York?

Valentino's allegations
Valentino's complaint points to several factors that have hurt its  business.

Apart from the March 20 New York governor's order that shut down "non-essential" business, at least for several
months, Valentino alleges that the ability for luxury customer traffic in its store has been severely hampered.

"Valentino's boutique is unable to offer in-boutique retail sales, or associated services such as fittings, as originally
contemplated by the parties . . . services which are vital to its business and central to the Lease's purpose."

Valentino alleges that its  business at the location has been devastated.

"In the current social and economic climate, filled with COVID-19-related restrictions, social-distancing measures, a
lack of consumer confidence, and a prevailing fear of patronizing, in person, non-essential' luxury retail boutiques,
Valentino's business at the [Fifth Avenue] Premises has been substantially hindered, rendered impractical,
unfeasible and no longer workable."

And noting the severe economic downturn and continued need for social distancing, Valentino asserts that the
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value of its  Fifth Avenue location has been permanently compromised.

"[E]ven in a post-pandemic New York City (should such a day arrive), the social and economic landscapes have
been radically altered in a way that has drastically, if not irreparably, hindered Valentino's ability to conduct high-
end retail business at the Premises."

Valentino's primary legal argument: Frustration of Purpose
Valentino's primary legal assertion in its complaint is a legal doctrine known as frustration of purpose. The
doctrine's origins date back to the early 20  century.

In 1902, as part of the scheduled coronation of United Kingdom's King Edward VII, a coronation parade was
planned to pass by certain streets in London. Some rented rooms along the parade route for that day to watch the
parade.

The king then contracted appendicitis, and the coronation and parade were delayed. Lawsuits ensued.

The renters sought to get out of their obligations, because the whole purpose of the rental watching the parade had
been obviated by the cancellation.

English courts generally let the renters off, because the purpose of the rental, watching the coronation parade, had
been frustrated by the delay.

U.S. law also recognizes the concept of frustration of purpose, but there are strict requirements.

Most importantly, a court will focus on the parties' understanding at the time they entered the contract.

As one court aptly summarized, "the frustrated purpose must be so completely the basis of the contract that, as both
parties understood, without it, the transaction would have made little sense."

The terms of the written contract are the central, often the only, evidence a court will consider to determine the
parties' intent at the time of the contract.

Here, Valentino makes several strong arguments.

Valentino's lease restricts its  use of the rented space. The space must be used "exclusively for the display and retail
sale of luxury women's wear, menswear, accessories, shoes, fragrances and handbags and/or such other luxury
items as may, from time to time, be sold in a majority of stores operated by" Valentino.

And, "all such uses by" Valentino "must be consistent with the luxury, prestigious, high-quality reputation of the
immediate Fifth Avenue neighborhood." Valentino can use the space "for no other use or purposes."

The lease further provides that during the entire duration thereof Valentino is required to occupy and use the entire
premises.

Valentino thus has a strong argument that at the time of the lease the parties understood the purpose of the rental was
to allow Valentino to operate a retail luxury store. If circumstances rendered this impossible, then the whole basis of
the lease has been frustrated.

Is the Frustration of Purpose permanent?
There is little doubt that at least during the period when Valentino was forcibly shut down by the New York governor's
executive order, the purpose of its  lease was frustrated. It was illegal for Valentino to operate a luxury retail store (or
any non-essential retail store) at its  Fifth Avenue location.

Legal impediment to use of rental space is a well-recognized basis to avoid payment of rent.

Thus for some period of time, at least several months, Valentino has a strong argument that it received virtually
nothing for the high rent it pays.

The more difficult part of Valentino's complaint is that it seeks to completely cancel a 15-year lease that runs through
2029. The clear implication is that the Fifth Avenue shopping area is now permanently and negatively affected, even
if the COVID-19 restrictions are eventually lifted. Whether Valentino will be able to prove this remains to be seen.

Not surprisingly, Valentino seeks, in the alternative, rent abatement "until such time as [Valentino] is able to fully
occupy the Premises and resume its business, as originally contemplated by the Lease." That seems like a strong
claim for some period of time, certainly during the time when Valentino was shut down by governmental mandate,
and perhaps later when government restrictions (such as maximum number of shoppers in its store) impact its
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business.

Economic downturn: Not an excuse
Valentino's complaint also notes the severe economic downturn in New York as a reason to excuse its lease
payments.

The company notes that unemployment in New York has reached more than 18 percent, many who are still
employed have suffered reduction in pay, and thus consumer spending has plummeted. "This situation has severely
impacted brick-and-mortar retail sales, and will continue to do so, indefinitely."

Generally, economic downturns do not excuse obligations under a contract to pay rent. One of the chief purposes of
contract law is to allocate the risks that might affect performance. Contractual obligations are excused only in
extreme circumstances, and then only when the event is unforeseeable.

Ordinary risks like economic downturns are considered foreseeable, and will not excuse performance.

Valentino signed a 15-year lease in 2013. Certainly it was a known risk at the time that in a 15-year period, the
economy in New York and the United States might suffer a recession, as it indeed did in 2008. The possibility of an
economic downturn during its 15-year lease was certainly a foreseeable risk, and thus not likely a basis to excuse its
lease payments.

What does the Valentino suit mean for the luxury sector in New York?
Valentino is not going to be the only retailer to seek to be excused from its rental obligations due to the COVID-19
crisis.

Luxury goods and fashion companies throughout the United States have been forced to shut down for a time, and
there are already many suits between retailers and landlords with similar allegations, with more expected in the
weeks and months ahead.

What is different about Valentino's suit, however, is  that it seeks permanent cancellation of a long-term lease.

According to Valentino's assertions, its  ability to operate a luxury retail store on Fifth Avenue has been rendered
permanently impossible. If true, that is an ominous sign for the future of luxury retail in New York.

VALENTION'S ALLEGATIONS are certainly a vote of no confidence in the future of New York as a venue for luxury.

Most civil suits end up settling, so that is the most likely outcome. And whether Valentino will be able to show in
court that the New York retail market has been permanently impaired is not at all clear. But its suit may well be
another signal that trouble is ahead for the luxury business.

Please click here to download the PDF of the Valentino suit against 693 Fifth Owner LLC, its Fifth Avenue landlord in
New York

Milton Springut is a partner at Springut Law PC, New York. Reach him at ms@springutlaw.com. Mr. Springut's
opinions are solely his.
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